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factual basis for believing that any of these concealed contingent liabilities will ripen
into actual liabilities
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CONFIDENTIAL

AMERICAN ARBPfRATIONASSOCIATION

Global Link Logistics Inc Golden Gate Logistics
GLL Holdings Inc

Claimants

V

Case No 14125 Y 01447 07

Olympus Growth Fond IIILPOlympus Executive
Fund LP Keith Heffernan L David Cardenas
Louis J Mischianti
and

CBW Key Employee Capital II LLC Gerald
Benjamin Jewish Federation ofGreater Atlanta for
Gerald R and Vicki S Benjamin Philanthropic
Fund and Edward A CasasMD
and

CJR World Enterprises Inc and Chad IRosenberg
Defendant

PARTIAL AWARD AND DECISION

ON REESPONDENTS MOTION TO DISMISS

Introduction

On or about May 20 2006 Golden Cate Logistics Inc through a subsidiary

entered into a Stock Purchase Agreement SPADto acquire all ofthe issued and

outstanding capital stock ofGLL Holdings Inc for 1285 million subject to

adjustment Through a subsidiary also named Global Link Logistics Inc GLL

Holdings Inc was engaged in business as a non vesseloperating common carrier

providing ocean and inland transportation for its customers

Contemporaneously with the execution of the Stock Purchase Agreement the

parties entered into two Release Confidentiality NonCompete and Non Solicitation

Agreements ShareholderlOflicer Agreements which released certain claims against

and imposed confidentiality non compete and non solicitation obligations upon the

officersdemployees and agents of the Sellers
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Approximately fifteen months later on or about August 31 2007 Claimants the

successor by merger to the Purchaser under the SPA and two of its affiliates commenced

this arbitration against the Respondent Sellers and certain related individuals seeking

indemnification under the SPA After subsequently submitting a Statement ofClaim and

then an Amended State ofClaim Claimants now allege that the Respondents

i committed breaches of the representations and warranties in the SPA entitling

Claimants to recover6425000 by way of contractual indemnification ii engaged in

common law fraud for which Claimants seek 100 million in damages and iiiinjured

Claimants in their business and property by violating the Racketeer Influenced and

Con upt Organizations Act TJCOjentitling Claimants to recover 300000000 That

amount represents roughly a trebling ofthe difference between the 1285million

purchase price and the 25 million alleged actual value of the acquired business

Claimants also seek punitive damages ofS300 million although it is not clear wbether

that amount is duplicative m part or in whole of the non compensatory RICO damages

sought

Certain Respondents have moved to dismiss one crmore claims All ofthe

moving Respondents seek dismissal of the RICO claim on various grounds The

individual moving Respondents also move to dismiss the fraud and contract indemnifica

tion claims as barred by a provision ofthe SPA and as released by a provision of the

ShareholderOfficer Agreements

The Parties

Claimant Global Link Logistics Inc Global Link Logistics is the surviving

entity formed by the merger of the pre existing corporation of that name whose shams

were acquired in the transaction at issue and GLL Sub Acquisition Inc a special

purpose veiricle created to make the acquisition Claimant GLL Holdings Inc GLL

Holdings which owns 100 of the stock of Global Link Logistics is the surviving

entity of a related merger Claimant Golden Cate Logistics Inc Golden Gate owns

100 of the stock of GLL Holdings and thus indirectly 100 of Oie stock of Global Link

The following identification of the parties to this proceeding is based on
paragraphs 6 through 19 of the Amended Statement of Claim dated October 17 2007

7
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Logistics All three will be referred to collectively as Claimants For convenience we
will refer to the entity that operated the acquired business as GLL

The Respondents are all either Sellers so identified in the SPA of GLL Holdings
stock or individuals affiliated with one or more of the Sellers Respondent Olympus

Growth Fund IIILP is an affiliate ofOlympus Partners a private equity firm based in

Stamford Connecticut Respondent Olympus Executive FundLP also a Seller is

similarly affiliated with Olympus Partners Respondents Louis IMisebianti Keith

Heffeman and L David Cardenas are all principals ofOlympus Partners and were

officers or directors or both ofGLL Collectively the foregoing entities and individuals

will be referred to as the Olympus Respondents

Respondent Chad 1 Rosenberg was a director and officer of GLL and a director

officer and sole shareholder ofRespondent CIR World Enterprises which owned about

20 of the stock ofthe former GLL Holdings Amended Statement of Claim Am St

CV 125 Respondents Rosenberg and C1R World Enterprises will be referred to as
the RosenbergRespondents

Respondent CBW Key Employee Capital II a Seller is an affiliate of Casas

Benjamin White LLC an investment firm based in Atlanta Georgia ofwhich

Respondents Edward A Casas MD and Gerald R Benjamin are principals the latter

was also a director ofGLL The final Respondent also a Seller is the Sewish Federation

of Greater Atlanta for Gerald R Benjamin and Vicki S Benjamin Philanthropic Fund

This last group will be referred to as dic CBW Respondents As noted above the CBW

Respondents have notjoined in the pending motions

The TribunalsJurisdiction

The parties to the SPA agreed that the arbitration procedures set forth in

Section 1003 thereof would be the sole and exclusive method for resolving and

remedying claims for money damages arising out of this Agreement The venue of the

arbitration was laid in Delaware and it was agreed that the proceedings would be

2
By agreement the only hearing to date was held and future hearings are

scheduled to be held in New York City
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conducted in accordance with the Commercial Arbitration Rules of the American

Arbitration Association see id 1008bDelaware law governs See id 1414

Prior Proceedings

As required by the SPA 10071008bClaimants gavenotice byletter

dated June 6 2007 from its counsel that they were seeking indemnification under

Section 1002aof the SPA for breach of the warranties and representations contained in

the SPA including Sections405 415 and422 CIaimauts sought iuderrmification in

the amount of6425000 the maximum or Capsestablished by Section 1002b in

accordance with the procedure provided in the SPA the Sellers responded by letter dated

June 14 2007 After a meeting failed to yield an agreement Claimants submitted a

Demand for Arbitration on or about August 31 2007 formally presenting the indemnifi

cation claim On or about September 21 2007 Claimants submitted a Statement of

Claim which added for the first time a claim for commonlaw fraud and a RICO claim

The Statement of Claim was superseded by an Amended Statement of Claim submitted

on or about October 17 2007 whicb added a sentence to paragraph 183 of the RICO

claim and renumbered the balance of that paragraph as paragraph 84

After fling a Response to the Amended Statement of CIaim and in accordance

with the schedule established by the Tribunal in Order No 1 the moving Respondents

bereinafter Respondents filed the motions referred in the introduction to this decision

Following the submission ofopposing and reply memoranda a hearing on the motions

was held on February 19 2008 At the Tribunalsinvitation both Claimant and

Respondents made written post bearing submissions

The Claims Asserted and Grounds of the Motions

The claims asserted in the Amended Statement of Claim are based on two

separate sets of factual allegations According to the first set Respondent Rosenberg
who owned about 20 of OLL and an associate named Mark Kwan were

3
See also I008a Ejxcept as otherwise provided in this Section 1008 orin the

Commercial Arbitration Rules of the American Arbitration Association the

arbitration procedures and any Final Determination hereunder sball be governed by and
shall be enforced pursuant toj therUnifoun Arbitration Act of the State ofDelaware

4
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systematically mimupreseating the final destinations for container shipments in orderto
deceive the ocean carriers into billing OR Corp and GLL lower shipping rates that

applied to the false destinations rather than the higher rates that applied to the true

destinations Am St C1129 The practice was continued from May 9 2003 through

June 6 2006 the Closing date id 183 The financial statement impact ofthe

fraudulently obtained cost savings was to overstate the EBIMA of GLL byabout

37million104million instead of lawful EBTTDA of67for the fiscal year

coding December 31 2005 and13 million32million instead of19million for the

three months ending March 31 2006 see X1114546

According to the second and apparently norelated set of allegations GLLs

supplier relationship with Hecny and Maersk suffered a material adverse change outside

of the ordinary course ofbusiness when in late May 2006 Maersk imposed and

Hecny accepted an unprecedented new tadffproviding for the inlandfreight IPI

portion ofMaersksdoor rates to float at Maersksdiscretion thus eliminating GLLs

longstanding customary contractual access to fixed top rates for approximately one

ball of its business id 169

The false destination practices ofGLL under the management ofRespondent

Rosenberg are alleged to have breached GLLsservice agreements with acean carriers

and violated the Shipping Act of 1984 and related rules and regulations of the FMC

see id at 168 and thereby violated representations and warranties in the SPA regarding

GLLscompliance with applicable Iaws and regulations 415 the faimess of the

presentation of its financial statements 405 its performance ofcontracts with ocean

caniers 4096and the noneristence of liabilities above stated amounts 421 see

Am 5t C1 116063 The revision ofthe MaersIcHwny relationship is alleged to have

been a material adverse change other than in the ordinary course ofbusiness within

the meaning of the representation in Section 422 ofthe SPA see id at 164 7071

4
EBITDA the acronym for earnings before interest taxes depreciation and

amortization is a common measure of the operating earnings of a business enterprise

5
This representation is alleged to have been false not when the SPA was executed

but at the Closing date when Respondent Heffernan is alleged to have given a certificate
5
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Claimants allege thattheyactually reasonably and justifiably relied on the

foregoing representations and warranties when they entered into the SPA and on

Respondentlieffernanscertificate when they consummated the transaction see id at

179 The effect of the alleged falsedestination practice was to reduce the value ofGLL

from the agreedupon purchaseprice of1285 million to 35 million see id at 177
and the undisclosed revision of the lvlaerskHecay contractual relationship reduced that

diminished value by a further at least 10 million see id at 178

As noted earlier Claimants seep compensatory damages of 100 million and

punitive damages of300 million on their fraud claim and 300 million on their RICO

claim together with reasonable costs and expenses of the arbitration and attorneys fees

On their contractual indemnification claim Claimants seek damages of6425000with

prejudgment interest and a declaration that they are entitled to receive payment of the

foregoing amount plus accrued interest from fiords held pursuant to an Escrow

Agreement Am St Cl U1i 86 80 and 92 respectively

Respondents have moved to dismiss the RICO claim on four grounds i lack of

required notice ii lack ofproximate causation iii lack of a cognizable injury and

vlack of continuity Ina post hearing letter brief invited by the Tribunal Respondents

additionally contend that the RICO claim is foreclosed by the exception added to 18
USC 1964cby the Private Securities Litigation Reform Act of 1995 PLSRA

The individual Respondents contend that all claims asserted against them are barred by

Section 1010 ofthe SPA and Section112aof the ShareholderOfficer Agreements

Finally the moving Respondents seek dismissal of all claims asserted by Claimant

Golden Gate on the ground that it lacks standing as an indirect shareholder of the

Purchaser to assert those claims

I Claimants gave adequate notice of the RICO claim

As a threshold matter the Tribunal will address Respondents argument that
Claimants RICO claim should be dismissed for lack ofnotice because it was not asserted

that the SPA representations and warranties continued to be accurate see id at 1167
6974

6
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within one year after the Closing as Respondents argue was required by Section 1001

ofthe SPA Ifthe RICO claim was not timely asserted we need not reach the standing or

release arguments raised by Respondents But before addressing Respondents lackof

notice argument the Tribunal must address Claimants contention that Delaware law

forecloses that argument becauseitwas not made within twenty days after the June 6

2007 Notice ofClaim Cl Opp Mem at 4 citing 10 Del C 5703c That contention

lacks merit The twentydaylimitation imposed by Section 5703cis not relevant here

because Respondents are not seeking to enjoin the arbitration They do not

contend that the RICO claim is not arbitrable but rather that it is timebarred because it

was not asserted on or before the first anniversary ofthe Closing Date Resp Mom

27 citing SPA 1001

Turning to Respondents lackofnotice argument the Tribunal concludes that it

mast be rejected en two grounds Firsti the Notice of Arbitration dated August 9 2007

Which was itselfserved Within the period prescribed in Section I008bof the SPA

charged the Respondents with a widespread and ongoing pattern of fraud that unlawfully

inflated GLL earnings by cheating its most crucial suppliers Ocean Carvers out

ofmillions of dollars annualIy and sought damages of60 million far in excess of the

6425000 cap on Respondents indemnification obligations see Resp RICO Mem

Bx 5 The addition of a claim invoking a different legal theory RICO the increase in

the ad damnun from 60 million to 100 million and the elaboration ofthe claims with

additional specificity do not individually or in combination change the fact that

Respondents were given clear and sufficiently specific notice ofthe conduct of which

Claimants were complaining within the time provided in the SPA We do not construe

Section 1001 ofthe SPA as requiring more

Second Claimants RICO claim alleges as predicate acts a pattern and practice

of wire fraud Am St CL 110183 95 That core element of the RICO claim brings it

within the exception created by Section 1002hfor fraud claims

In relevant part Section 1002hprovides None ofthe provisions set forth in
this Agreement shall lirnit the time period during which a claim for fraud may
be brought

7
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U The RICO claim is barred bythe proviso In Section 1964c

At the hearing on the motions to dismiss a member of theTnbunal noted Tr

2223 that Section 1964cwhich creates atreble damage cause ofaction forany

person injured in his business or propertyby a violation ofsection 1962 ofthis chapter

carves out the following exception except that no person mayrelyupon any

conduct that would bave been actionable as fiend in thepurchase or sale ofsecurities to

establish a violation of section 1962 Asked why the RICO claim is not statutorily

barred counsel for the Olympus Respondents iepfied Itmaybe Mebadnt

argued that but I cant disagree Tr 23 Both sides were invited to address the

question in post hearing submissions

The Tribunal does not look with favor on moving parties making an argument for

the first time during oral argument orfar thatmatter in reply papers but as the issue

was raised by a member of the Tribunal and both sides have had an opportunity to brief

the issue we will address it on the mcrits

Prior to 1995 a private plaintiff could assert fraud in the sale ofsecurities as a

predicate offense under RICO see SedimaSPRE v Imrex Co Inc 473 US 479

50405 1985 Marshall 1 dissenting Pllaintiffs regularly elevated fraud to RICO

violations because RICO offered thepotential bonanza ofrecovectng treble damages

Ra1dEagleArea School District v Keystone FlnancW Inc 189F3d 321 327 3d Cir

1999 Congress eliminated that potential bonanza when it enacted the Private Securities

Law Reform Act of 1995 which added the quoted exception to Section 1964c As

stated by Congressman Cox who offerad the amendment containing this exception or

proviso the civil RICO statute has been abused in securities fraud legislation sic to

distort the incentives and remedies that the Fed eial securities laws are supposed to

provide 141 Cong RecH2771 March71995 See also Mathews v bidder

Peabody Co Bra 161 Fad 156157 3d Cir 1998 ARF Capital Management v

dskirr Capital Management 937 F Supp 1309 1319 SSDZSY1997Congress made

clear its intentto pievent the invocation ofRICO in ordinary fraud cases which were

beyond fhe original purpose of the Iaw
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As a facial matter the Amended Statement ofClaim falls within the statutory

exception foreclosing a RICO claim relyfing on any conduct that would have been

actionable as fraud in the purchase or sale ofsecurities The subject of the acquisition

was securities to wit all of the issued and outstanding capital stock ofGLL Holdings

lnc GLLsstatus as a closelyheld corporation in no way interdicts the applicability of

10band Rule 10b5 Overton v Todman Co 478F3d479488 2d Cir 2007

citing cases Finally essential to The claim indeed the sole addition made by the

Amended Statement ofClaim is the allegation ofnumerous predicate acts ofwire

fraud directed to the Purchasers including dozens ofemail messages and other electronic

communications through which Cardenas Heileman Mischianti and Rosenberg

made or caused others to make material misrepresentations and omissions intended

to induce the purchasers to buy the GLL Holdings stock 83 emphasis added We
think it inarguable that the Amended Statement ofClaim charges the Respondents with

seeurities fraud within the meaning of Section 1964c

The fact that Claimants have specifically charged the Respondents with wire

fraud and have not invoked the federal securities laws is without significance The

Conference Committee accompanying Section 107 of the PSLRAI states that the

amendment was intended not simply to eliminate securities fraud as apredicate offense

in a civil RICO action but also to prevent a plaintiff from pJeadingl other specified

offenses such as mail or wire fraud as predicate civil acts under RICO ifsuch offenses

are based on conduct that would have been actionable as securities fraud HR Conf

Rep No 104369 at 47 1995 Bald EagleArea School District 189 Fad at 327

Claimants principal response on this issue is that Respondents have not

demonstrated and cannot demonstrate that the conduct of each Respondent is necessarily

actionable under the securities laws whicb they must do to Prevail on the defense

Claimants do not dispute for purpose of the pending motions that the shares at
issue in the SPA are securities that may be subject to federal law Cl Supp Mem at 7
n8

a
The quoted language was empbasized by italics and bold type face in Claimants

Opposing Memorandum at 14
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citing OSRecovery v One Groupe Intl Inc 354F Supp2d357 369SD1QY 1999
Cl Supp Mem at 7 emphasis added by Claimants Claimants have distorted the

meaning of the quoted Ianguage bywrenching it from context The decision in

OSRecovery was rendered on a motion to dismiss by one of several defendants a Latvian

bank which was not alleged to have mad any communications with the plaintiffs 354

F Supp2d at 370 The absence of such an allegation was critical the Court observed

becausealthough a scheme may have involved securities fraud the conduct of each

participant in the fraud is not necessarily actionable under the securities laws citation

omitted The relevant question thus is whether the Latvian Banks conduct is
actionable under those laws

In contrast to the complaint in OSRecovM the Amended Statement of Claim

here specifically alleges at 83 that Respondents Cardenas Heffernan Mischianti and

Rosenberg 5nduced the Purchasers to buy GLL Holdings Stock We believe that the

allegation that the four named individuals made or caused others to make

misrepresentations and the further allegation that each of the four signed several
fraudulent representations warranties and certifications to induce thePurchasers to enter

and close the SPA 7 10 1315 are sufficient to establish primary liability under the

federal securities laws and thereby invoke the exception in Section 1964c The

corporations and partnerships with which the four individuals were respectively affiliated
have controllingperson liability under the federal securities laws and may therefore also
invoke the statutory exception to RICO liability See Suez Equity Investors V Taranto

Dominion BanIS 250F2d 87 10102 2d Cir 2001

Claimants further suggestion that Section 1964cprovides a cause of action
where the defendant has been convicted of a crime related to the Saud and that the

RICO claim is therefore at most premature Cl Sapp Mem at 8 presumably
because one or more of the defendants may yet be indicted and convicted ofa crime of

which the essential clemeuts would not constitute securities fraud within the meaning
of Section 1964c invites the Tribunal to speculate as to future events We decline to
do so

10
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In itsposthearing supplemental memorandum Claimant cites at 911 four

district court decisions as instructive for the proposition that a civil RICO claim may be

based on the fraudulent inducement of abusiness purchase All involved the sale ofa

controlling share interest and all were decided before the 1995 PSLRA amendment to

Section 1964c

In sam all of the Respondents other than the C13W Respondents are charged with

fraud in the purchase or sale of securities and for that reason are exempted from RICO

liability by the exception added to Section 1964eby the PSLRA As there are no

factual allegations inthe Amended Statement ofClaim relating to the CBWRespondents

other than that they were Sellers ofapproximately 41a in the aggregate of the stock of

GLL Holdings Am St Cl J 1619 26 theRICO claim against them vnll be dismissed
as well

III The RICO Claim Does Not Satisfy the Requirements ofProximate
Causation and Continuity

i Proximate causationThe Supreme Court has held that like Section 4

of the Clayton Act uponwbich it was based Section 1964crequiresa showing that

the defendantsviolation not only was a but for cause of theplaintiffsinjurybutwas

the proximate cause as welt Holmes v Securities Investor Protection Corp 503 US

258269 1992 citing Associated General Contractors ofCal Ina v Carpenters 459

US 519 534 1983 Amoog the many shapes the concept ofproximate causation
has taken the Supreme Court explained has been a demand for some direct relation

between the injury asserted and the injurious conduct alleged Holmes 547 US at 268

Thus the Court continued aplaintiffwho complained ofbarm tlowingmerelyfrom

the misfortunes visited upon a third person by the defendantsacts was generally said to

stand at too remote a distance to recover Id at 26869 citingeg11 Sutherland

Lint ofDamoges 5556 1882

Here the harm claimed the payment of an artificially inflated price for all

outstanding shares ofGLL Holdings stock was allegedly caused ultimately by

defendants rerouting of shipments that is obtaining transportation of shipping

containers for rates that were less than those the ocean shippers would have rightfully

11
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charged ifRosenberg had not caused or condoned employees to conceal the true

destination of those containers Am St Cl 184 The effect ofthat practice according
to Claimants was to fraudulently suppresso GLLscosts ofdoing business in the short

term b fraudulently inflatedits earnings in the short term and fraudulently
increased the profits that the Respondents could achieve through their intended sale
ofGLL Id

The injury so alleged by Claimant is clearlyderivative rather than direct because

it is dependent upon and most importantly would not have occurred absent the

rerouting practice directed by Respondents at third parties to wit ocean shippers In
this respect the case is analogous to the fact pattern of Steanefrtters Local Union No 424
iirelfare Fwrdv Philip blDnIs Inc 171 Fad 912 1999 where healthcare funds

asserted a RICO claim against tobacco companies contending that the companies had
conspired in violation of the antitrust laws to withhold information from the funds about

smoking The District Court dismissed the complaint concluding that the injury alleged
by the fonds failed the test ofproximate causation The Court of Appesls affirmed The

Court observed that the tobacco companies would have had ample reason to engage in a
conspiracy to prevent safer products from coming on the market regardlessofthe

relationship between the Funds and smokers which was not a necessary step in
effecting the ends of the alleged conspiracy 173 F3d at 923

So too the Respondents would have bad ample reason to reroute lowering
their costs and increasing their earnings whether they reaped the benefits ofthe practice
through increased dividend distnrib or a sale of the Company for a higher price A

sale was not necessary to achieve Respondents asserted objective to profit by
falsifying the destination of shipments

The greater distance analyticallybetween Claimants and Respondents than

between Respondents and the allegedly deauded ocean shippers is also demonstrated

by the fact that Claimants claim to have been injured requires a showing that the ocean

shippers were defrauded but the ocean shippers would not have to prove a fraud upon
CIaimants in order to recover shipping undercharges

12
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The RICO claim is not only dependent on proofof an injury sustainedby third

parties the shippers it also has anecessarily speculative clement IfGLL had
abandoned its practice ofrerouting and increased itspayments to the ocean shippers

would GLL have been able to pass on some or all of those increased costs to its

customers IfGLI bad been able to pass on all of the increase then its earnings would

not have been inflated and at least to the extent the purchase price wait based on a future

projection ofhistoric earnings the purchase price would have reflected the actual value
ofthe business To determine in 2008 what the effect would have been ifGLL had

increased its payments to ocean shippers five years ago is inherently a speculative

eadeavorto a significant extent

The fact pattern linking the alleged unlawful conduct and the injury allegedly

sustained may talce a different form here than it did in Holmes or Steamfitters but the

reasoning underlying those decisions is nevertheless applicable

In Holmes the Court observed that the less direct an injury is the more difficult it

becomes to ascertain the amount ofaplaiutiffsdamages attributable to the violation as

distinct from other independent facts 503 US at 269 If the actual value of GLLs

business is less than the purchase price paid by Claimants the difference may be due to

the alleged artificial increase in GLLsEABTTA resulting from the shipping

underebarges but it may also be due as Respondents contend to other factors such as

the economy competition and Respondents asserted mismanagement of GLL

Olympus Resp Mom at 1819 The Tribunal ofcourse expresses no view on this

question Otis sufficient to point out that the undercharges alleged by Claimants did not

necessarily by their nature have the effect of inflating the purchase price to the level at

which the acquisition was made

The burden of assessing what if any impact the foregoing factors had on the

purchase price paid by Claimants is unjustified as it was in Holmes by the general

interest in deterring inimious conduct since directly injured victims can generally be

counted on to vindicate the law as private attorneys general without any of the problems

attendant upon suits by plaintiffs injured more remotely 503 US at 26970 see also

Arza v Ideal Steel Supply Corp547US451 126 SCt 1991 1998 2006 see also

13
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CallahanvAEJrIna 182 F3d237 265 3d Cir 1999 CVhere a more directly

affected party is available to vindicate the public interest in enforcing the law we have

less need to stretch the limits ofproximate causation in RICO cases

X as alleged byClaimants GLL was systematically and pervasively cheating

ocean carriers by misrepresenting the destination ofshipments the carvers have adequate

incentive to sue to recover the undercharges Moreover the measurement ofdamages
would be simple and in fact has already been calculated by Claimants see 114546

The adjudication of the shippers claims would be relatively straightforward and
considerably easier to make than a determination of the amount that Claimants

overpaid for GLL Holdings Incsstock Anza v Ideal Steel Supply Corp 541 US 451
126 S Ct 1991 1998

ii Continuity In their opposing memorandum at 1415 Claimants

accuse Respondents ofhaving engaged in a twopronged pattern ofracketeering

committing a direct fraud on the Purchasers through predicate acts ofwire fraud that

concealed their fraud on others The difficult with this characterization of the claim is

that each prong of the argument suffers from a fatal flaw although they differ

The prong aimed at Respondents undercharging of ocean shippers fails the test of

proximate causation for the reasons noted above The prong aimed at Respondents

misrepresentations to Claimants in the SPA and the antecedent negotiations fails to

satisfy the element of continuity that has been infused into the statutory requirement of a

pattern ofracketeering activity 18USC19615

In IfJ Inc v Nortlnvestern Bell Telephone Co 492US 229 1989 the

Supreme Court after reviewing the legislative history ofR1CO stated that to prove a

The significance of the fact that no ocean carries are alleged to have sued is
discussed hither below

10

Fre have discussed two of the three reasons identified in Justice Soutersopinion
for the Court in HDImes for focusing on the directness of the relationship between a
plaintiff and defendant or claimant and respondent The third reason the avoidance

of complicating rules apportioning damages to obviate the risk ofmultiple
recoveries 503 US at 269 does not apply here as it does where the predicate conduct
is price fixing
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pattern ofracketeering activity aplaintifforpmsecutor must show that the racketeering
predicates are related and that they amount to or pose athreat ofcontinued criminal

activity 492US at 239 The Court went on to explain that continuity was both a

closed and openended concept referring either to a closed period ofrepeated conduct

or to past conduct that by its nature projects into the future with a threat ofrepetition
492USat 24142

Claimants cannot establish closedend continuity because doing so requires proof
ofa series ofrelated predicates extending over a substantial periodoftime Predicate
acts extending over a few weeks or months and threatening no future criminal conduct do

not satisfy this requirement HJ Inc 492US at 242 The series ofmisrepresentations

enumerated in Claimantsopposing memorandum at 1819 extended from March 23 to

May 20 2006 a period ofjust under two months A period ofthat duration falls far short

ofthe time the courts have required to establish closedend continuity See eg Tabas v

Tabas 47F3d 1280 1293 3d Cir 1995Conduct lasting no more than twelve

months does not meet the standard for closedend contirmity

Nor can Claimants satisfy the requirement of openended continuity because the
racketeering activity charged by Claimants was intended to facilitate the sale ofGLL at

an inflated price Am SL Cl y 84 and allegedly achieved that objective By

definition that conduct by its nature could not projeeto into the future with a threat of

repetition HJ Inc 492 US at 241 see also Hughes v ConsolPennsylvania Coal

Co 945 F2d 594 610I1 3d Cir 1991 a onetime racket to obtain a specific bounty
failsthe

Because Claimant cannot satisfy the temporal requirement to establish continuity
even ifone considers the entire period of the pre acquisition negotiations the Tribunal
neednot decide whether the inclusion of that period is permissible in view of the
integration provision in Section 14I0 of the SPA This Agreement and the documents
referred to herein supersede any prior representations by the parties written or
oral which may have related to the subject matter hereof in any way although we note
that one of the Delaware Chancery Court decisions cited by Claimantsrecognizes
that the case law of this court gives effect to non reliance provisions that disclaim
reliance on extra contractual representations Ainy Partners VLP v FYVAcgnisition
LLC 891 A2d 1032 1035 Del Ch 20067
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iii Present Injury Claimants allege that when they acquired the stock of

GLL holdings they assumed millions ofdollars in concealed contingent liabilities for

potential fines andordamages under the Shipping Act and other laws and that

GlVsWOCC license and its relationships with its most important suppliers had been

jeopardized Am St C1 175577 Yet Claimants do not allege that they have

compensated any carrier for prior undercharges that any carrier has requested such

compensation that Claimants have been fined bythe Federal Maritime Commission or

that action has been taken or even threatened by the Commission to revoke or

suspend their NVOCC license None ofthese consequences has been visited upon

Claimants in the nine months since they ceased the practice ofrerouting nor have

Claimants alleged any factual basis for believing that any ofthese concealed contingent

liabilities will ripen into actual liabilities The Amended Statement of Claimssilence
on this score is striking

It is not enough that a plaintiffmight suffer recoverable injuries in the future In

order to be able to maintain a WCO action the plaintiff must show that his damages are

not contingent upon the happening of uncertain events in the future Hon Jed S

Rakoff Howard W Goldstein RICO Civil and Criminal Law and Strategy 4035

200 citations omitted Though uttered in a different factual setting the statement of

the Third Circuit in Maio v Aetna Ina 221 Fad472494953d Cir 2000 seems

equally applicable here Wbatappellants fail to realize is that the present economic

be they allege to have suffered is contingent upon the effect of events in the future

which have not yet occurred See also egMotoroLa Credit Corp v Uzan 322F3d

13013537 2d Cir 2003 plaintiff lenders to a cellphone network lacked standing to

assert aRICO claim based on non payment of the loans because plaintiffs did not allege

that the loans had been foreclosed

The Tribunal has grave doubts whether the single allegation by Claimant that they

paid an artificially inflated price for GLL Holdings stock is sufficient to satisfy the

12
Because Respondents have moved to dismiss the RICO claim as defective on its

face the Tribunal gives no weight to the interrogatory answers annexed to and cited in
Respondents moving memorandum
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requirement ofpresent injury inview ofthe factors mentioned and authorities cited
above However itis not necessary That the TTibunal reach a definitive view outhis

question inasmuch as we have concluded that the RICO claim may not be maintained for
other reasons

Civil RICO is a blunt and powerful instrument and the ingenuity oflawyers in

articulating RICO claims should not be underestimated IfClaimants were permitted to

maintain a RICO claim under the superficially distinctive circumstances of this matter it

wouldbe a relatively simple for the acquirer in another transaction to base aRICO claim

on conduct of adifferent sort directed in the fast instance to third parties such as tax

fraud see Anza supra antitrust violations and violation ofenvironmental laws The
teaching ofHolnies HJ Iua Steamfitters and the other cases cited above is that

proximate causation should not be extended to that extent

rV Claimants Have Waived Their Demand for punitive Damages Against the

Olympus Funds and CJRWorld Enterprises

Respondents seek dismissal of Claimants demand for 300 million in punitive

damage Am St Cl 115 80 contending that the claim was expressly waived in the

SPA citing Section 1002c Claimants counter that the waiver upon which

Respondents rely applies only to claims for indemnification of losses defined in

Section 1002aCl Opp Mem 2 and that a waiver ofpunitive damages is negated by

the second sentence of Section I002h Claimants bather contend that ifthe SPA is

constructed to waivea punitive damages claim based on intentionally false representa

lions and warranties the waiver is unenforceable under controlling Delaware law Cl

Opp Mem 3 citing Abry supra

Respondents rely upon the first sentence ofSection 1002cwhich provides in

partinentparL

cNotwithstanding any other provision in this Agreement
to the contrary the Sellers sball not be liable to or indemnify the
Buyers Indemnified parties for any Losses i that are punitive or
exemplary except to the extent constituting third party punitive or
exemplary claims
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Were it not for the language of Section 100which is discussed below the

waiver of or disclaimer ofliability for punitive damages would clearly be controlling

and require dismissal ofClaimants demand against all Sellers Claimants reed

Section 1002ctoo narrowly when they argue that that Section applies onlyto claims

to obtain indemnification forthe Section is explicitdhatthe Sellers shall not be liable

to or indemnify the Buyer IndernnifiedPaities for any losses that are punitive or

exemplary Further Losses is a defined term that includes damages SPA

Section 1002a

Claimants are seemingly on stronger footing in relying upon Section 1002h
which provides as follows

hNotwithstanding any provision herein contained to the
contrary the liability of each party under this Article X shall be in
addition to and not exclusive of any other liability that such party
may have at law or equity based on such pattys fraudulent acts or
fraudulent omissions None oftheprovisions setforth in this
Agreement shall be deemed a waiver by the Buyer Indemnified
parties or Seller Indemnified Parties of any right or remedy which
they may have at law or equity based on a Sellersor Buyers
respectively fraudulent acts or fraudulent omissions nor shall any
such provisions limit or be deemed to lindt i the anmunts of
recovery sought or awarded in any such claimforfraud ii the
time period during which a claim for fraud may be brought or
tit the recourse which the Buyer lndenntfedparties or Seller
Indemnified Part ies may seek agabist a Seller or buyer
respectively with respect to a claimforfraud provided that the
Buyer Indemnified Parties and Seller Indemnified Parties hereby
waive to the fullest extentpermitted underapplicable lawthe
remedy of rescission emphasis added

In reconciling the apparent contradiction between the first sentence of

Section 1002cand Section 1002b the Tribunal is guided by two rules of contract

interpretation First an interpretation which gives a reasonable lawful and effective

meaning to all the terms is piererred to an interpretation vbicb leaves a part

unreasonable unlawful or of no effect Restatement of Contracts 203a1981
Second sppecific language in a contract controls over general language and where

specific and general provisions conflict the specific provision ordinarily qualifies the
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meaning of the general one DCVHoldings Itta V Conagra Inc 889 A2d954961

Del 2005

TSection 1002his construedtoincludepunitive damagesinthe amounts of

recovery sought or awarded in any claim for fraud that maynot be limitedput

differently ifSeetion trumpsthafirst sttitdiide dfSeddon 10026 then the

latter would be deprived of all meaning Moreover that construction would violate the

second principle ofcontract interpretation set forth above because it would be giving

precedence to generalized language over language that specifically refers to punitive

damages

The two contractual provisions can be reconciled ifSection 1002his read as

proscribing a limitation on the compensatory damages recoverable for fraud In the
context ofArticle X read as an entirety that construction is reasonable because it is

consistent with Section 10026which places a cap of6425000 on the Sellers

indemnificati on liability with exceptions not relevant for breach of representation or

warranties but then qualifies that limitation as being subject to Section 1002h

The foregoing construction of Section 1002his fortified by the distinction

drawn by Delaware law between compensatory damages and punitive damages which

serve an entirely different function and are calculated according to a different

foimula Grissom v Nationwide Mutuallnsuranee Co 599 A2d 1086 1089 Del Cb

1991

In their supplemental submission Claimants argue at 3 that Section 1002c

recognizes that it and every other provision in Section 1002 remain subject to

Section 1002hBut Section 1002ccontains bvo sentences While the second

sentence does state that its sole and exclusive remedy language is subject to

Section 1002hthe first sentence which rules out liability for punitive or exemplary

damages contains no such qualification 13

13
Thus these provisions of the SPA donor pose a threat of death by cross

reference
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Claimantscitation ofAbry Partners as authority that a waiver ofpunitive

damages would be contrary to public policy overstates the Courtsactual decision which

invalidated a contractual provision that limited the liability of the Seller ofa business for

misrepresentation to a capped claim for damages The provision was found to violate

public policy because it was inconsistent with the

intentionally misrepresents a fact embodied in a contract the buyer is free to press a

claim for rescission or for full compensatory damages 9A2d at 1036 emphasis

added The SPA is entirely consistent withthatprinciplein providing the Sellers

liability for fraud shall not be limited

For the foregoing reasons the waiver of punitive damages in Section 1002cis

consistent with public policy and will be enforced The punitive damages claim is

dismissed against all Sellers to wit Olympus Growth Fund III Olympus Equity

Olympus Executive Fund LP and CJR World Enterprises Inc

The contractual indemnification fraud and punitive damages claims of
Global Link Logistics and GLL Holdings against the individual moving
Respondents have been released and will be dismissed

The individual Respondents argue that allcagainst them are foreclosed by

Section 1010 of the SPA wbieb is captioned Limitation on Recourse and additionally

that they have all been individually released under Sectionl 12aof the Shareholder

Officer Agreement We will consider these arguments separately

Section 1010 provides in pertinent part

Noclaimshall UebrougfitorinainfainedbyBuyer against any
officer director or employee of any party hereto which is not
otherwise expressly identified as a party hereto and no recourse
sha11 be brought or granted against any of them by virtue of or
based upon any misrepresentation or inaccuracy in or breach of
any of the representations warranties or covenants set forth or

contained in this Agreement

Each of the individual Respondents was an officer or director of one or more

parties to the SPA and none was a party individually to the SPA Therefore they

contend no claim can be brought against them based on any misrepresentation in the
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SPA whether the theory underlying the claim is contractual indemnification fraud or
civil RICO

Claimants counter with three arguments First Claimants contend that

Section 1010 is limited to indemnification claims and that the limitation is wade clear by

the proviso at the end ofthe section which renders the limitation inoperative ifa Seller
entity makes a distribution or other transfer rendering it incapable ofperforming its

indemnification obligations under the SPA f4 The argumentis strengthened by the facts
that Article X is captionedIndemnification and that the limitation on recourse

provided in Section 1010 refers specifically and solely to any alleged misrepresentation

or inaccuracy in or breach ofany of the representations warranties and covenants ofany
party to the SPA language arguably more suitable to a contractual indemnification

claim than a fraud claim Reading Article X as an entirety we find Claimants argument
persuasive

Second Claimants point to the reservation in Section 1002hofany right or
remedy which Buyer Indemnified Parties may have at law or equity based on a
Sellers fraudulent acts or fraudulent omissions The difficuItywith this

argument as the individual moving Respondents note Reply at 34 is that

Section 1002hpreserves a right to sue for fraud based on a Sellersacts or omissions

and none of the four individual moving Respondents Messrs Rosenberg Wischianti
Heffernan and Cardenas was a Seller

Finally Claimants contend that it would be contrary to public policy to interpret
Section 1010 to absolve the individual Respondents of the consequences of their

fraudulent conduct We will address this contention after discussing arguments specific
to Section 112 of the SbarebolderOfficer Agreements the second basis on which the

individual moving Respondents seek a dismissal of all claims

Section112aofthe Shareholder Officer Agreements entered into separately by
the Olympus Respondents and by the Rosenberg and CWB Respondents is reproduced in

14

Claimants appear not to dispute that Section 1010 bars their indemnification
claims against the individual Respondents
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an appendix to this decision The ShareholderOffieerAgreements were executed and
delivered concurrently with the execution of the SPA In consideration ofthe release

upon which the individual Respondents rely on this motion those Respondents gave a
reciprocal release to Claims Global Link Logistics and GLL Holdings and additionally
assumed a defined confidentiality obligation and an obligation not to engage in a

competing business not to solicit customers and motto engage in certain other conduct

Respondents focus upon the language in Section112athat releases each Seller

and its officers directors employees and agents from any and 0 claims ofany rind

character or nature whatsoever This language is broad enough the individual

moving Respondents contend to embrace all of the claims asserted against them

inasmuch as their complainedofconduct was undertaken in their capacities as officers

directors employees and agents of Global Link Logistics The claims asserted in the

Amended Statement of Claims also satisfy the requirement of Section112athat the

released claims relateto the CompanyReleaseesdirect or indirect ownership of

any debtor equity securities issuedby an Acquired Company

Claimants principal argument is thatthe release in Section1192aof the

SbareholderOfficer Agreement and the limitation on recourse provided in Section 1010

of the SPA are invalid if sought to be applied to fraud claims because it is against the

public policy ofDelaware to relieve a person who engages in fraudulent conduct of the

obligation to compensate the victim of that conduct See llbry Partners Y 891 A2d at

1064 Consistently with that policy Claimants argue the Delaware Supreme Court has

Md that if one party is to be held to release a claim for fraud in the execution of the

release itself the release should include a specific statement of exculpatory language

referencing the fraud EL DuPont de Nemaurs Co v Florida Evergreen Foliage

744 A2d 457 461

There are persuasive reasons not to apply that broad statement indiscriminately to

Us matter For one thing Florida Evergreen was a product liability suit not litigation

arising out of a complex carefiilly wordsmithed set of agreements between two private

equity investors for the acquisition of a substantial business organization Second

Florida Evergreen involved the validity of a release given in a litigation settlement The
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specific issue was whether the release should be held to release a claim for fraud in the
execution of the release itself Comrie v Enterasys Networks Inc 2004 WL 293337

Del Ch quatingRorida Evergreen 744 A2d at 461 That is not the issue here
Third the release in Florida Evergreen was a customary general release unlike the

release here which was drafiedto extend expressly to those Claims that any Acquired

Company may not mow or suspect to exist whicb ifmown may have materially
affected the decision to provide the Company Release and each Acquired Company

expressly waives any rights under applicable law that provide to the contrary That

language is apt to encompass fraud claims indeed it is difficult to conceive of language

more apt that did not expressly use the word fraud

The Tribunal considers this perhaps the most difficult issue ofall those raised by

the pending motion In the end two inembers of the Tribunal are persuaded that as Vice

Chancellor Strine noted in Abry Partners the common law ought to be especially chary

about relieving sophisticated business entities ofthe burden of freely negotiated

contracts 891 A2d at 1061 62 Those two Tribunal members conclude that the release

prodded in Section112aof the ShareholderOfficer Agreement embraces claims for

fraud in view ofthe expansive and somewhat unusual language in the last sentence of

that provision and that in the sophisticated commercial setting of this matter enforcing

the release as so construed does not violate public policy It follows afinlicri that

upholding a release ofcontractual indemnification claims is consistent with public policy

VI The claims of Golden Gate Logistics Inc may be maintained

Respondents argue Resp Release Mem at 2 that because Golden Gate is not a

party to either the SPA or the ShareholderOfficer Agreements it has no standing to

assert any claims against Respondents and therefore all of Golden Gates claims should

be dismissed with prejudice

It is true that injury arising solely out ofharm done to a subsidiary corporation is

generally insufficient to confer standing on a parent corporation American Towers

Iirc v Town ofFabrmuth Maine 217 F Supp 154157D Me 2002 citing Classic

Communications Inc v Rural TeL Serv Co956F2d 896 916 D Kan 1997 see also

Mason v Stacescu I 1 F3d 1127 1131 2d Cir 1993 even sole shareholder of
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corporation does not have standing to assert civil RICO claim However Golden Gate is

not simply a direct controlling shareholder of another claimant GLLHoldings and an

indirect controlling shareholder of the third claimant Golden Gate Logistics Golden

Gate appears to have been itselfa significantparticipant in the acquisition transaction and

is alleged to have contnbuted the entire 61 million equity portion of the purchase price

Am St CL 2022

Additionally Golden Gate as a Parent Affiliate see SPA 1301

Definitions is ihcluded within the definition ofa Buyer Indemnified Partyunder

Section 1002aofthe SPA but Golden Gatehas not itselfreleased any claim because

the release in Section 112ofthe ShawbolderOfficer Agreement is given onlyby

elach Acquired Company and that teen is defined as including the Buyer that is

GLL Sub Acquisition 1 the Company that is the initial GLL Holdings and its

subsidiaries including the original Global Link LogistirsJ

Conclusion

The foregoing rulings maybe summarized as follows

1 The indemnification fraud and punitive damages claims ofClaimants

Global Link Logistics and GLL Holdings against the individual Respondents havebeen

released and are dismissed

2 Section 1002cof the SPA forecloses Claimants punitive damages claim

against the two Olympus entities and C3R World Enterprises butnot the individual

Respondents

3 ThaRICOclaimsofalldueeClaimantshavebeen timely assertodbut

i are foreclosed by the securities fraud exception in 18USC31964cLexisNe3s

2002 and CU fail to satisfy the requirements ofproximate causation and continuity

4 The fndemmfication fraud and punitive damages claims of Claimant

Golden Gate may be maintained

This Partial Award and Decision maybe executed in any number of counterparts

each ofwhich shall be deemed an original and all ofwhich shall constitute together one

and the same instrument
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MarkA Aronchick dissenting in part

I join in all parts ofthe opinion except the portion in Section V that concludes that

fraud claims against the Individual Respondents Messrs Rosenberg hfischianti

eiibman and Cardenas are released under Section112aofthe ShmeholderOfficer

Agreement

I agree that this is the most difficult issue ofall of those raised by the pending

motion I disagree that under Delaware law the language in the release is specific

enough for us to conclude as amatter of law and on the face ofthe Agreement that the

parties intended for fraud claims to be released against the Individual Respondents

The majority ofthis tribunal concludes that fraud claims are released because

1 these were carefully wordsmithed agreements and 2 the language in Section112a

ofthe ShareholderOfficer Agreement should be construed to cover claims for fraud

even in the absence ofa specific mention of the word fraud or the legal definition of

frand because it is difficult for the majority to conceive of what else that language might

cover I believe that these reasons should lead to the opposite of the majoritys

conclusion namely that Delaware law requires that fraud claims mustbe released with

specificity and sophisticated parties more than others loiow precisely the words that

would be necessary to achieve such specificity The language of Section112adoes

not say in clear and specific terms that fraud claims are released Further the language

quoted by the majority is not even the legal definition of fraud The language exempting

claims that may have materially affected the decision to provide the release could

include claims arising from negligent misrepresentations for example rather than

fraud The point is that at this stage we do not mow with specificity what this language
was meant to cover

The majority properly recognizes that under EI du Pont de Nemours

Company v Florida Evergreen Foliage 744A2d 457 and Abry Partners YLP v PW

Acquisition L LC 891 A2d 1032 Del Ch 2006 Delaware law contains a strong public

policy against the release of fraud claims and that any such release must be specific clear

and as I read the opinions unequivocal Earlier in the opinion of this tribunal we applied

these rather exacting standards I believe properly in analyzing whether claims for
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punitive damages were waived See Section IV of the opinion The Tribunal dissected
the language ofSections 1002cand 1002hto reach the conclusion that the drafters of
these documents clearly intended punitive damages to be waived and that such a waiver
was consistent with public policy Applying that same exacting analysis it is not clear on
the face of this document at least to me that Section112awas intended unequivocally
to release fraud claims At a minimum I would have deferred ruling pending the receipt

of evidence further analyzing the intentions ofthe parties regarding the release language
at issue Thus I dissent from the portion of Section V of the opinion concerning the

release of fraud claims against the Individual Respondents under Section112a

Dated 2X74
Nlicha l A Cooper Chair

Mark A Aronebiek dissenting in part

David J Bederman
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punitive damages were waived See Section IV of the opinion The Tribunal dissected
the language of Sections 1002cand 1002hto reach the conclusion that the drafters of

documents clearlyintended punitive damages tobe wnivedantHafgudawaiver

was consistent with public policy Applying that same exaeting analysis itis not clear on

the faceof this documc aflenstCome that Section112awas intended unequivocally

to release fraud claims Ata minimum Iwould have deferred Wiling pending the receipt

of evidence farther analyzing the intentions of the parties regarding the release language

at issue Thus I dissent from the portion of Sectiou V of the opinion concerning the

release of fraud claims against the IndividualRespondents under Section112x

Dated Y i7 6
MichOA Cooper C air

Mark A Aronehiek dissenting in part

David 1 Bederman
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